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TRANSFER AGREEMENT FOR THE INTELLECTUAL PROPERTY RIGHTS 

AND USE OF THE SOFTWARE

This draft agreement cannot under any circumstances be considered binding upon the parties for whatever purposes without signature of the individuals duly empowered to represent them.

Confidential draft

BETWEEN THE UNDERSIGNED :

Ms Elzbieta Porteneuve, 

Hereinafter : « Ms Elzbieta Porteneuve »; C/O Association Française de Nommage en Coopération, Immeuble International, 2 rue Stéphenson – 75181 Saint Quentin en Yvelines,

AND

THE INTERNET CORPORATION FOR ASSIGNED NAME AND NUMBERS, a nonprofit public benefit corporation, organized under the California Nonprofit Public Benefit Corporation law for charitable and public purposes, located at 4676 Admiralty Way, Suite 330, Marina del Rey, CA 90292, United States, represented by .............................., in his/her capacity as .............................

Hereinafter : « ICANN »
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1. RECITALS

1. Whereas, Ms Elzbieta Porteneuve created and owns intellectual property rights to software to vote online.

2. Whereas, Ms Elzbieta Porteneuve wishes to transfer the software and her intellectual property rights to ICANN. 

3. Whereas, ICANN acknowledges having received all information and advice necessary to accept Ms Elzbieta Porteneuve’s offer.

4. Whereas, ICANN after analyzing the potentialities, purpose, functionality, and the operating mode of Ms Elzbieta Porteneuve’s software, and after appreciating the desirability of using such Software with respect to its needs, now wishes to be authorized by Ms Elzbieta Porteneuve, which agrees to same, to transfer the software and the intellectual property rights to the software.

5. WHERETOFORE, the parties have agreed to the following:

2. PURPOSE OF THE AGrEEMENT

1. The purpose of the present agreement is to set forth the conditions whereby Ms Elzbieta Porteneuve grants to ICANN, and ICANN accepts, a nonexclusive transfer of the software and the intellectual property rights to the software. 

3. DEFINITIONS

1. The following terms shall be construed in this agreement according to the definitions set forth below:

- «software »: means the software created by Ms Elzbieta Porteneuve.

4. CONTRACTUAL DOCUMENTS

1. This agreement is composed of the following documents:

- The present agreement;

- Appendices of the foregoing agreement.

2. Any modification of the present agreement should be made out within an amendment to the present agreement signed by both parties or by their duly authorized and competent agent.

5. Term

1. The present agreement shall become effective at the signature by both parties.

2. The present agreement is tacitly renewable, each year, for a one (1) year period unless one of the parties notifies the other party of its decision not to renew the agreement, by certified letter with a return receipt, sent no later than one (1) month prior to the expiration date.

6. RIGHts Granted to Icann

1. The right to use is granted for the software version available at the date of signature of the present agreement.

2. Generally, the license to use is granted solely to ICANN for its internal needs and may only be used by ICANN.

3. ICANN shall only be able to use the software in the context of online voting for its own activities.

4. Any non expressly authorized use by the Ms Elzbieta Porteneuve under the foregoing shall be deemed illegal pursuant to article L.122-6 of the French Intellectual Property Code.

5. ICANN is thus prohibited from, for instance and non limitatively:

- reproducing, by any means, the software, except one copy backup for security reasons, useable only in the event of a copy deficiency installed on the configuration;

- all representation, broadcasting or marketing of the software whether for free or cost-based;

- any form of use of the software, by any way whatsoever, with the purpose of creating, realizing, broadcasting or marketing a similar, equivalent or substitution software;

- renting, transferring or loaning the software, directly or indirectly, to a third party;

- adapting, modifying, transforming, developing or arranging the software in order to create derived or new functionality of an entirely new software and/or derived software;

- describing directly or indirectly or translating the software in any other language as well as modifying it even partially, even in part, in order to use the software on an any other hardware that the one described in the special terms and conditions.

- using it for any processing unauthorized by Ms Elzbieta Porteneuve;

6. Ms Elzbieta Porteneuve reserves the right to adapt and correct the software bugs.

7. additional services

1. No general or specific terms set forth in any document sent or delivered by the parties shall be integrated into this agreement.

2. The present agreement can only be modified by an amendment properly signed by the parties.

3. Therefore, ICANN shall inform Ms Elzbieta Porteneuve in the event it requests additional or new services, such as but not limited to, additional training or information, specific developments, in the course of performance of the foregoing.

4. In such case, a separate agreement shall be executed in good faith and the services shall be invoiced separately. 

8. INTELLECTUAL PROPERTY

1. Ms Elzbieta Porteneuve is the author of the software and holds all intellectual property rights to the software.

2. ICANN will take all necessary measures to protect the property rights of the software, and consequently will keep in good shape any notice of property, of copyright, which should be contained in or on the constitutive elements of the software.

3. Consequently, ICANN precludes itself from engaging in any activity which may affect, directly or indirectly, the Software’s copyrights under the French Intellectual Property Code.

4. Any use of the software non expressly authorized by Ms Elzbieta Porteneuve is illegal in application of section 47 of the July 3rd 1985 Act of French Intellectual Property Code.

5. Any use of the software which exceeds the purpose herein defined shall be deemed an infringement Ms Elzbieta Porteneuve’s copyright provided in the French Intellectual Property Code.

9. WARRANTy - liability

1. Ms Elzbieta Porteneuve shall not be liable in any manner, for the use of the software, and does not represent nor warrant, in particular, without this list being exhaustive that : 

- the software functionality will meet ICANN’s needs;

- the software will used together with other software;

- the software will be bug free.

2. In no event shall Ms Elzbieta Porteneuve be liable for direct or indirect damages including commercial financial damages, the loss of clientele, commercial trouble, the loss of profit, business reputation.

10. FEES

1. The following transfer of software and intellectual property right shall be granted to ICANN free of charge.

11. source code

1. ICANN agrees that the software's source code shall be registered with the Agence de Protection des Programmes (APP).

2. ICANN agrees to comply with APP applicable rules and will pay costs related with such registration.

12. TERMInation

1. In the event of a breach by either party of any obligations of the present Agreement, which remains uncured for a period of thirty (30) calendar days, starting from the date of a certified letter with return receipt notifying the breach to the breaching party, the non-breaching party may terminate, as a matter or right, the present Agreement, without prejudice to any indemnity such party could claim.

2. In the event of termination of contractual relations for any reason whatsoever, ICANN may return to Ms Elzbieta Porteneuve, within a maximum of fifteen (15) days following termination, the software and all backup copies.

13. titles

1. If a difficulty of construction arises between any of the titles provisions and any of the provisions, the titles shall be declared void.

14. independence of the parties

1. The parties cannot act and/or contract in the name and/or on behalf of the other party.

2. Therefore, each party assumes the liability for their actions, allegations, commitments, performance, software, and employees.

15. non waiver

1. If one of the parties does not mention a breach by the other party of any obligation in the present Agreement, it will not be interpreted in the future as a waiver of said obligation.

16. SEverability

1. If one or several of the stipulations set forth in this Agreement are held to be unenforceable or invalid or are declared as such by application of a statute, regulation or final decision of a court having proper jurisdiction, the other provisions shall remain in full force and effect.

17. good faith

1. The parties convene to perform their obligations with perfect good faith.

18. Language

1. The present agreement for the transfer of intellectual property rights and the use of the software is set in the official English version.

19. entire agreement

1. The present agreement expresses the entirety of the obligations of the parties.

2. No general or specific terms set forth in any document sent or delivered by the parties shall be integrated into this agreement.

20. governing law

1. The present agreement is governed under the laws of France.

2. Legal form requirements and legal substance requirements are governed under the laws of France.

21. jurisdiction and venue

1. IN THE EVENT AN AMICABLE SOLUTION CANNOT BE REACHED, EXPRESS COMPETENCE IS GRANTED TO THE TRIBUNAL DE GRANDE INSTANCE OF PARIS REGARDLESS THE PLURALITY OF THE DEFENDANTS OR THIRD PARTIES, INCLUDING EMERGENCY PROCEDURES OR PROTECTIVE ORDERS, SUMMARY PROCEEDINGS OR BY PETITION.

22. appendices

1. The following appendices are attached hereto and made an integral part of this Agreement:

- ………



SIGNED IN



IN TWO ORIGINALS
Ms Elzbieta PORTENEUVE
ICANN

	Name                   
	Name                    

	Quality       
	Quality     

	Date           
	Date         

	Signature 
	Signature 
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