Follow-Up Requested by Transfers Task Force Chair, Marilyn Cade

June 18, 2002

SnapNames thanks the TTF for the opportunity to make its views known.  You are to be commended for your professionalism and diligence during today’s call.  

In response to Marilyn’s request for information on the studies that we have done, we provide below, in order, the following:  a condensed list of our findings and observations on the current system’s services (pages 2-4); the projected impact of WLS on the professionals and registrars who use the current system (pages 4-6); clarification of our RGP comments (page 6); the infeasibility of the additional WLS features requested by the TTF (pages 6-8); the lack of any change the WLS imposes on trademark rights (pages 8-9); and an answer to a question that we didn’t have an opportunity to answer during Mr. Kirikos’ questioning, the issue of what has been erroneously called “grandfathering” (pages 9-10).

1. From the consumer’s perspective, there will be alternatives to the WLS which would survive its implementation (e.g., current registrar arrangements with speculators to ping the registry as is done today, auctions, brokerage services, etc.).  In fact, please note that the arguments of the price being too high and other business models being affected are mutually contradictory.  If the price for the WLS is higher than what the market will support, as some claim, then consumers will not purchase WLS subscriptions and the above services will be used even more frequently.  But both cannot be true.

2. The WLS may affect, without eliminating, registrar business models that are based on contractual omissions in the RAA and RRA, which omissions allow registrars to prefer a handful of customers over the mainstream.  More importantly, the laws of antitrust protect competition, not individual competitors or business models.  Competition will remain the same as today:  each registrar would have identical ability to employ registry services as best they are able.

3. By giving all registrars an equal opportunity to take WLS orders, the WLS provides for exactly the same competition among registrars as exists today in both first-time registrations of domain names and renewals.  There is therefore no support for the argument that the WLS would negatively affect competition, particularly in any legally actionable way that ICANN might have jurisdiction to consider.

4. Contrary to the implications of the draft TTF document, there are no “competing services” through which it is currently reasonably feasible for mainstream consumers to register deleting names, whether those consumers are, in the draft’s words, “regular” or “IP” users.

5. If they tried to find such a service, TTF members would likely not succeed in using it.  Below, we provide the TTF with assistance in identifying such services – assistance that no mainstream user has – yet we still believe that TTF members will be unable successfully to employ an allegedly “competing service,” and certainly not without great expense of time and expertise.  We recommend that before you look for the services, you first decide on the name you want, and attempt to order that name. 

6. Just as first-time registrations and renewals are and must be centralized in a single registry, and just as we condemn the confusion that would arise from multiple root directories, the WLS is also helpful to centralize the source of re-registration of deleting names.  The technical and consumer benefit are identical.

7. The TTF proposes that the Board impose certain requirements on the WLS that are unwarranted by consumer need, and are major departures from current practice imposed on registrars today.  The Board is not empowered to attach to registry technologies the equivalent of riders to legislation.  Even if it were, the TTF should explain why, since it does not propose such requirements be placed on registrars today, they should be imposed on the registry following implementation of the WLS.

8. The RGP should not allow gaming of the WLS by allowing registrants who intentionally allow a name to expire to see that a WLS order has been placed on his or her name and to then fraudulently claim that the loss was inadvertent – and ransom the name to the WLS subscriber at a much higher price under threat of fraudulently asserting inadvertent loss and a right to renew.

On May 31, 2002, we examined a random sample of 1,101 domain names out of the 160,000 that deleted and became available again in the last five days of May 2002.
  Those 1,101 domain names were by definition highly valuable, because they were all registered literally within milliseconds of their return to availability.

Of those 1,101 names, we discovered that:

· 27 (2.4%) were registered by mainstream consumers on registrars’ websites. 

· 240 (21.8%) were registered by registrars through means theoretically (but not practically) available to all consumers.
  We say “theoretically” because the difficulty of navigating the sites, and the level of sophistication required of users, required familiarity with the intricacies of the Registry’s deletion process, and a substantial investment of time in research, that is extremely rare among potential users.

· 834 (75.8%) were registered by registrars whose connections are not available to mainstream consumers at all.  These registrars do not offer their services equally to all customers, or even mention the services on a website where the services might be accessible or at least transparent to mainstream consumers and intellectual property owners.

In sum, our study found that 97.6% of all valuable domain names are registered through means not practically available to the general public.  Using specialized knowledge not available to the vast majority of users, we were able to track these registrations and to determine which registrars they went to – already we are entering a level of knowledge not accessible to mainstream users.  We visited each website of the registrars.  If we could find no information on their service, we emailed them or called them or both, to ask about their service.  A table detailing our findings is set forth below.

Which Registrars Are Acquiring Deleting Names . . . And For Whom

(Sample of 1,101 Deleting Names Re-Registered May 26-31, 2002)
Services Registering Names for a Few Exclusive Customers Only
	Deleting Names Registered
	Registrar
	Service Available to Mainstream Users?
	Responded to Recent Customer Inquiries About How to Register Deleting Names through the “Service”?

	44
	opensrs.net
	No
	No

	16
	1dni.com
	No
	No

	10
	srsplus.com
	No
	No

	7
	paycenter.com.cn
	No
	No

	44
	addresscreation.com
	No
	No

	100
	iaregistry.com
	No
	No

	21
	domaindiscover.com
	No
	No

	39
	e-names.org
	No
	No

	13
	godaddy.com
	No
	No

	24
	awregistry.net
	No
	No

	20
	idregister.com
	No
	No

	8
	000domains.com
	No
	No

	52
	signaturedomains.com
	No
	No

	45
	domainzoo.com
	No
	No

	89
	enom.com
	Yes.  Limited to 10 customers.  “Club Drop sells out every month.”   Nonrefundable $2500 per month plus name registration costs.
	Yes.  “Membership currently full.”

	54
	OnlineNIC.com
	No
	Yes – confusing and complex methodology.  Price:  $669 to become a “reseller.”  Then $100 per name.

	48
	melbourneit.com
	No
	No

	23
	libris.com
	No
	No

	28
	alldomains.com
	No
	No

	31
	doregi.com
	No
	No

	50
	stargateinc.com
	No
	No

	26
	123registration.com
	No
	No

	6
	eastcom.com
	No
	No

	12
	rgnames.com
	No
	Yes – regarding price only (not methodology).  Price = 30,000 Won (Korean), or $247/name

	3
	webex.net
	No
	No

	6
	domaindomain.com
	No
	No

	5
	ibi.net
	No
	No

	4
	gkg.net
	No
	No

	4
	domaincity.com
	No
	No

	2
	dotregistrar.com
	No
	No

	834
	TOTAL
	
	


Names Registered Through Means Theoretically (But Not Practically) Available To All

	Deleting Names Registered
	Registrar
	Availability/Methodology?

	158
	dotster.com
	Theoretically available, but only on names in five-day delete cycle, (i.e., not in advance).  See www.namewinner.com.  Methodology:  (1) learn delete system in minute detail; (2) budget a great deal of time to spend on site placing and watching bids; (3) bid only on names within the 5-day delete cycle.

	40
	registrationtek.com
	Devotes Registry resources to NameWinner.

	16
	parava.net
	See www.nicgenie.com.  Difficult to comprehend methodology.

	26
	newdentity.com
	Devotes Registry resources to NameWinner.

	240
	TOTAL
	
	


The Effect of the WLS

Regarding the TTF’s draft query as to whether there is “added legitimate consumer benefit achieved from the introduction of the WLS,” one could not fault the Transfers Task Force for not being fully informed about the extremely complex synergy between delete cycles and the business models of professional domain name buyers.

By allocating expiring names on a first-come-first-served basis, the WLS remedies the worst excesses of the status quo and will open up many domain names to mainstream users.  To understand why, one must understand the different business models of the professional domain name buyers.  Types of names to which mainstream customers will have greater access under WLS are shaded darker, while types of names that are more lightly shaded—and the business models of the registrars who serve them – are less affected or even unchanged by the WLS:

	Business Model of Professional Domain Name Buyers
	Types of Names Purchased
	Current Purchase Volume Upon Deletion
	Current Purchase Price from Cooperating Registrars
	Effect Under WLS Pricing and 12-Month Advance Ordering

	Traffic Aggregators  
	Names people type frequently, also called “natural type-ins”
	Low (valuable ones stay renewed) 
	High
	Less expensive under WLS, but risk of ordering before knowing if expired may reduce number ordered by these professionals

	Traffic Aggregators  
	Large numbers of names that once had high traffic (church sites, etc.) 
	High
	Low (of interest only to former registrant, who has no access)
	More expensive under WLS; WLS will allow more original registrants to place orders to retrieve and fewer names will be ordered by professionals 

	Arbitrageurs/Speculators
	Individual names of high value for re-sale
	Low (valuable ones stay renewed)
	High
	Less expensive under WLS, but risk of ordering before knowing if expired may reduce number ordered by these professionals

	Arbitrageurs/Speculators
	Low-value names that get collected in a portfolio of overall high value for re-sale
	Medium
	Low
	More expensive under WLS; fewer names ordered by professionals under WLS than by original registrants

	Cybersquatters (commonly erroneously referred to as “speculators”)
	Buy domain names in order to be paid off by

trademark owners
	Medium
	Low (most speculators avoid such names; original registrants have inferior access and can’t bid up price)
	More expensive under WLS; risk of ordering before knowing if expired may reduce names ordered by these professionals


Thus, at the price points proposed, some professionals’ models will make preferential access less profitable, thus opening up access to mainstream users.

Moreover, because the WLS will raise some speculators’ prices for inadvertently deleted names, the WLS actually makes it less likely that original owners will lose some names speculators, and more likely that original owners will be able to recover the name him- or herself, assuming they have in place the only way a mainstream user could do so:  the WLS.

The Redemptions Grace Period – A Good Idea, With Tweaking

Although the RGP is a good idea, the scope of the problem solved by the Redemptions Period is relatively small, and it does need some tweaking so as not to be a tail that wags a much, much larger dog.  The total potential length of the period, at 75 days, is arguably too long, and risks removing from productive economic use many more domain names, as well as denying registrars and registries the associated revenue earlier rather than later.  According to our calculations and estimates:

Names that delete every month:




800,000

Names that owner intentionally allows to delete (99%):

792,000

Names that are deleted inadvertently (1%):

    
    
    8,000

Names recoverable with more email notices via extra 30 days:
           0

Names whose owners have websites that will go down per RGP
:
       800

Total impact of RGP alerting name owners by shutting down website:   800 names

Relevance of the WLS:  





     None

Please also note that the primary benefit of the RGP—a website’s shut-down alerting the domain owner to the need to renew—can be had in a few days; 30 days is far too long, and, if such a period were combined with the TTF’s requested for VGRS to identify the WLS subscriber, the period would allow gaming of the WLS -- as well as of initial registrations that have no WLS order on them.  Claims of inadvertent deletion would then become a cottage industry.  Among other things, such claims of inadvertence should be capable of documentation, by the registrar, through proof of a bounced email address to the losing registrant.

Additional Features on the WLS

The TTF asked that additional features be built into the WLS:  telling current owners when someone has wait-listed their domain name, and identifying the subscriber.  We do not believe this request is a good one.

First, no registry should (or can, really) be forced to add new technical specifications to services that they may provide.  Even the Board’s role is limited to approving a reasonable price for registry services, and does not include attaching riders (as with legislation) to them, or creating or modifying new services.

Second, telling current owners of the existence of a WLS order is precisely the sort of value-add differentiation that should be left up to registrars.

Third, the TTF does not suggest that registrars serving speculators and domain professionals today should provide notice to current registrants that the speculators are waiting to pounce on the current owners’ names when they are deleted.  It should not try to impose a burden on the registry that it does not wish to be undertaken today by registrars.

Fourth, these suggestions would, at the very least, be extremely expensive to implement for such a small (or non-existent) benefit.  If the TTF has spent time or effort evaluating actual costs and benefits of these suggestions, we would very much like to know the results and understand their analysis.

The requirement to identify the WLS subscriber is not a good idea for other reasons, too:

· it would violate the privacy rights of the party taking the wait-list subscription, which, unlike a registration, is merely an option and neither confers nor violates any rights

· it would discourage people from making WLS orders

· it would provide no articulable benefit 

· it would require the registry to do something registrars are not required to do to day—even though they already facilitate the re-registration of expiring names by giving preferential/exclusive access to domain name professionals

· it fails to recognize that most of the 800,000 monthly deletions are intentional, so that information on the identity of the aspiring registrant would be of no benefit to a former registrant who willingly permits the registration to expire, while having no effect on the few inadvertent deletions precisely because in those cases the registrant’s email address is typically obsolete or ignored registrant.  In other words, one more email notice to the original registrant about the WLS order on their name would serve no purpose.

· if someone loses a name through negligence or inadvertence, they can recover it through the WLS the same way they do today:  by looking at the whois to find the new owner

· it would be extremely expensive to implement. 

In addition, the TTF’s suggestion could potentially lead to massive gaming of the system.  If a current registrant is told who has bought a WLS order on the current registrant’s domain name (800,000 of which are permitted to expire every month), then, using the additional time granted by the Redemptions Grace Period, the current registrant will be able to game and de-legitimize the WLS and defraud the registrar.  The new owner could simply contact the person who made the WLS order and say, “I’m going to pretend that my name was deleted inadvertently and get it back unless you pay me a ransom.”  Do not doubt that this would become commonplace, as the economic interest at stake could be substantial.

Effect of WLS on Trademark Rights

The WLS would do nothing to change the way the current inadvertent deletion policy works.  As IPC member Bret Fausett pointed out when some of his own colleagues had a similar misconception:

[S]ome IP lawyers actually think this new service would enhance cybersquatting.  I think that's largely because they have had no way of knowing what's happening already under the status quo, which is preferential Registry access for a few speculators and domain professionals while all mainstream and IP interests are entirely shut out of the chance to acquire any of the millions of deleting names.

On the other hand, any improvements in the current deletions policy as that policy relates to inadvertent deletions should be applied to the WLS so long as such application does not encourage gaming.

“Grandfathering”

First, as VGRS’ documentation makes clear, there is no "grandfathering" of SnapBack™ orders, which would mean that SnapBack holders somehow receive automatic WLS subscriptions.  This is simply not part of the WLS proposal.  Nor are SnapBack customers “made whole”; these customers (and SnapNames) clearly will still have to compete for deleting names just as they do today.  Rather, domain names on which there are SnapBack™ orders are simply blocked out of WLS ordering capability – in other words, the very competition at the registrar level that the WLS critics want.

Second, as Rick Zaniboni, CEO of DomainSite, has ably explained
, there are legal and contractual concerns that require VGRS to treat SnapBack™ subscriptions in a unique manner:

Why are the names sought by other “entities” not excluded from WLS orders, as are SnapBack contracts?  One reason . . . is that no entities other than SnapNames’ customers even have contracts on specific names to be deleted in the future—only SnapNames now, today, has paid contracts for specific names.  The rest take orders only during the delete cycle, and they are not pre-paid contracts on specific names.

Why does this matter?  Because SnapNames' customers could sue ICANN and VeriSign under a cause of action known as "tortious interference with contract," and no other customers—lacking pre-paid contracts today—have even a prayer of that kind of claim.  

ICANN, VeriSign, SnapNames, or anyone else who intentionally interferes with the performance of a contract between one entity (like SnapNames) and another (like a SnapBack customer) that would make the contract incapable of being performed could be subject to liability for the resulting losses.  Only customers of the SnapBack product could plausibly claim the elements of tortious interference would be met if VeriSign and ICANN intentionally and systematically interfered with those customers’ contracts with SnapNames (and with some registrars) by quashing the customers’ pre-existing, paid-up contractual rights.
 

(emphasis added).  SnapNames has already been sent a letter from an attorney that raises the issue of potential liability of ICANN, VeriSign, and even SnapNames should contracts for SnapBack back-orders be impacted by the WLS.  Allow me to quote from it:

It is hornbook law that anyone “who intentionally and improperly interferes with the performance of a contract …between another and a third person by inducing or otherwise causing the third person not to perform the contract is subject to liability to the other for the pecuniary loss resulting to the other from the failure of the third person to perform the contract.”  Restatement (Second) Torts § 766 (1977).  Such a claim for tortious interference with contract is widely recognized in most states, including California and Virginia.  See, e.g., Monotype Corp., PLC v. International Typeface Corp., 43 F.3d 443 (9th Cir. 1994); Youst v. Longo, 43 Cal.3d 64, 729 P.2d 728 (CA 1987); Chaves v. H.C. Johnson, 230 Va. 112, 335 S.E. 2d 97 (Va. 1985).  The elements of tortious interference will likely be met if VeriSign and ICANN intentionally and systematically interfere with my clients’ contracts with SnapNames and the affiliated registrars by failing to recognize my client’s pre-existing contractual rights and their settled expectation in these rights during the launch of the WLS system . . .
The third reason is that allowing others to place names on some sort of exclusion list would require them to have full access to VeriSign’s registry system, which would of course compromise VeriSign’s confidential and proprietary systems.  But there is a larger reason yet.

Aside from these obstacles, any other provider would theoretically be free to build a system that would allow subscriptions to be excluded from the WLS, if that provider had the expertise and desire to spend the man-years and the hundreds of thousands of dollars required to connect a parallel registry to VeriSign’s system.  It is not cheap.  However, it is not feasible for parties that have no familiarity with building registry systems to hope to build a parallel registry to perform complex communications and interactions with VeriSign’s registry.  Excluding parties’ domain names from the operation of the WLS, in addition to being legally unwarranted, is thus completely impractical.

� To preserve the randomness of the sample, we did not look at domain names registered by SnapNames’ partners, who all devote their Registry resources on fair access principles of first-come, first-served and availability to all.  The figures are a revised and corrected version of the study first published in State of the Domain on May 31, 2002.





� That is, registrar Dotster’s NameWinner.com, also serviced by registrars RegistrationTek and Newdentity, and NicGenie, serviced by registrar Parava.net.


�Registrars already send numerous renewal notices before and during the 45-day grace period; the problem is incorrect or obsolete addresses.  More time would not solve this.





�Only about 10% of domain names are used for live websites, so the RGP’s website shut-downs would be irrelevant to the other 90% of registrations.  The 10% may be somewhat higher to account for email use of domain names, but we do not believe it is measurably much higher, and we have no way to estimate such a figure.


� We disclose that DomainSite is a partner of SnapNames.  As with all of its partners, SnapNames has no ownership interest in the company, nor vice versa. 





� The other “services,” precisely because they bear little resemblance to real services, do not take payment for orders on specific domain names.  They have a pay-as-you-go system—a necessary system, where their effectiveness in getting names ordered by their speculator customers is often in the low single digits, and they have not built a more sophisticated back-ordering system that would allow transfers of subscriptions to different names after each unsuccessful registration attempt.





� Registrars Constituency list serv.
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