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PRESS: 

Undoubtedly
LEGISLATIVE ISSUES:  

There are two approaches to legislation online music distributors would like implemented  to address their concerns.  First, some would like compulsory licenses mandated regarding royalties for the use of sound recordings (royalties to the record company) and the underlying compositions (royalties to the publishers).  Second, some would like exemptions for the making of copies of sound recordings for the purpose of facilitating certain digital distributions. 

BACKGROUND:  The Basic Copyright Law Framework

Two relevant “works” are subject to copyrights.  The most often discussed is the “sound recording,” which is a work created by the recording of a particular rendition of a musical composition.  The material object encompassing a sound recording is referred to as a “phonorecord.”  The owner of the copyright in the sound recording is typically the record company.  (A complication to the issue of ownership of a sound recording arises in regard to artists interests and a ‘right of reversion’ to the artist after 35 years, if a sound recording is not a “work for hire.”  This is gray area in law and is at the center of a recent dispute between artist representatives (including Don Henley) and RIAA, which played out in the last Congress). 

The second work is the underlying “nondramatic musical work” (i.e., the musical composition).  The owner in this right is typically the composer of the song or a music publishing company.

There are three “exclusive rights” relevant to discussions on online music distribution:  The “public performance right,” the right of “reproduction” and the right of “distribution.”  In the case of musical compositions, a public performance is when the work is made audible at a place open to the public, or if it is transmitted to the public by a device or process.  In the U.S., there was no public performance right as to “sound recordings” until 1995, when Congress gave sound recording copyright owners a limited public performance right with respect to performance by means of “digital audio transmission,” which is subject to a number of exemptions and statutory license provisions.   

The rights of reproduction and distribution are often considered together when discussing sound recordings or musical compositions.  These rights are typically licensed through negotiated licenses.

BACKGROUND:  The Digital Millenium Copyright Act (DMCA)

DMCA Report on the “First Sale Doctrine” 

Section 109 of the Copyright Act provides a purchaser of a phonorecord the right to sell, lend or otherwise dispose of the individual phonorecord.  The DMCA provided for certain exceptions to copyright for the purpose of non-interactive webcasting.  DMCA further provided for a study by the Copyright Office and NTIA to examine the implications of temporary copies (e.g., RAM storage and streaming buffers) and the “first sale doctrine.”  The Copyright Office will be issuing its report in May 2001.  NTIA published their section of the report on March 22, 2001, without reaching any conclusions.

DMCA Webcasters Compulsory License and Ephemeral Copy Exception
The DMCA amended section 114 of the Copyright Act (provisions of the Digital Performance Right In Sound Recording Act of 1995, which exempted certain subscription digital transmissions (e.g., cable and satellite) from paying sound recording performance license fees).   The DMCA provided that certain non-interactive subscription webcast services, or non-subscription webcast services would be eligible for a statutory (“compulsory”) license to perform copyrighted sound recordings.  Further, it provided for an exemption for the making of a single “ephemeral” copy of a sound recording to facilitate webcasting.  Additional ephemeral copies (such as those retained on servers) would be subject to the statutory license.   The DMCA defined “interactive service” to include transmissions of songs specifically requested by and for a particular user, and programming that is specifically designed for a particular user, therefore, many webcasting models currently coming to the market are not able to avail themselves of these provision.

The DMCA statutory webcast license run for two-year periods:  the first covers from October 28, 1998 through December 31, 2000 and the second, from January 1, 2001 through December 31, 2002.  Under the DMCA, the parties had six months in which to engage in voluntary negotiations to craft a generic “webcaster” license.  Following unproductive negotiations, pursuant to the DMCA, the Copyright Office’s Copyright Arbitration Royalty Panel (“CARP”) initiated an arbitration for the first period ending December, 31, 2000.  Concurrent negotiations over the second period were never initiated, and in response to a motion filed by participants, arbitration for both periods will be consolidated and will begin July 30, 2001.  A decision on the rate is not expected until early 2002.  Also pursuant to the DMCA, webcasters have established escrow acccounts to reserve funds for back payments covering the two periods addressed under the DMCA.  RIAA has established a body to manage the royalty payments (which is a contentious point for the artist community).

In April, 2000, DiMA petitioned the Copyright Office to adopt a rule clarifying that the services engaged in the streaming of music over the Internet, or “webcasting” are not “interactive services” under section 114 of the Copyright Act merely by virtue of offering the consumer some control over the streamed program.  In December, 2000, the Copyright Office declined to enter such a rule making process.

Specific Legislative Proposals

It is likely that DiMA will support several legislative proposals:

·   Extend the section 114 license to interactive streams and digital downloads under certain circumstances.

·   Expand the ephemeral copy exemption to exempt all copies needed to support all lawful uses (a position MP3.com will likely take).

·   Exempt 30-60 second music samples performed online when used to promote the retail sale of sampled sound recordings.

·   Exempt certain “incidental” digital copies (e.g., RAM buffer) when used for lawful purposes and extend the “archival” copy exemption to include digital media.

MP3.com supports: 

·   A compulsory license as to publisher royalties

·   Section 115 of the Copyright Act provides that once a phonorecord of a sound recording is made publicly available pursuant to a license, any other person may make the phonorecord publicly available (even if by means of digital phonorecord delivery) for private use pursuant to a compulsory license, subject to numerous limitations and conditions).  MP3.com would like to see this compulsory license expanded to include their server copies.

·   MP3.com would like clarification that “incidental digital phonorecord delivery” includes buffer copies, RAM and other copies necessary for digital music distribution.  In 1995 the mechanical license provision was amended to extend its coverage to a “digital phonorecord delivery” – defined in the Act as the Act as the individual delivery of a phonorecord by digital transmission of a sound recording that results in a specifically identifiable (to the transmission service, not to the recipient) reproduction, whether or not that transmission also is a public performance; non-interactive, real-time, subscription transmissions where no reproduction is made are expressly excluded from the definition. The Act provided for the establishment of “DPD” royalty rates through an arbitration proceeding and directed that the rates established distinguish between DPDs “in general” and DPDs where the reproduction or distribution of a phonorecord is “incidental” to the transmission which constitutes the DPD.  The obliquely described “incidental DPD” concept was not further defined in the Act; the legislative history suggests, however, that where a transmission system which is designed to allow recipients to hear recorded music substantially at the time of the transmission transmits the recording by means of a “high speed burst of data” which is temporarily stored in the recipient’s computer for prompt playback, the delivery of the “phonorecord” (the stored data) would be “incidental” to the transmission.  The same statutory royalty rates apply to “general” DPDs as apply to the manufacturing of records, tapes, etc.  In fact, the Copyright Office, upon petition by the RIAA, will be considering this issue immenantly.
Represenative Boucher’s Proposal

In early March, Rep. Boucher announced he is going to reintroduce his legislation from the 106th Congress that would grant consumers the right to listen to music they purchased on any type of device and provide an exemption to online companies who facilitate such uses by storing copies of music on servers.  He is also proposing a number of other legislative reforms:  Expanding the “first sale doctrine” to apply to digital distribution; (2) provide an exemption for “music sampling” online; (3) provide an exemption for webcaster’s ephemeral copies; and (3) expand “fair use” to allow for distance education.

Discussion of the Broad Arguments (or “What You Are Likely to Hear at the Hearing”)

Napster, MP3.com (and DiMA) each would like Congress to impose compulsory licenses for various aspects of digital online delivery.  Napster would like very broad compulsory licenses that would apply to both the sound recording and the publishing royalties.  MP3 and DiMA each have differing but more narrow recommendations (outlined above).  MP3 would like a royalty rate set as to publishing (since they effectively now have working relationships with the record companies).  DiMA would like the section 114, “nonsubscription, non-interactive” webcasting license to apply to certain interactive webcasting.  They all agree that copyright holders should be compensated.   The record industry counters that no new compulsory licenses are necessary.  The broad arguments shape up thus:  


(1)  Online companies argue they need a compulsory license because the record industry is stalling in building relationships with the online distributors so the record companies can build their own channels of online distribution.  They argue that vertical integration will result and would be monopolistic.  In fact, the major labels are lining up alliances to develop their own channels of distribution (e.g., BMG with Napster, Sony with Seagrams/Universal, and of course Warner/AOL).

The record industry counters that they are working hard to develop both relationships and secure online distribution systems of their own.  They dispute the risk of monopoly because (a) antitrust laws would prohibit collusion between the 5 major labels; (b) it would disadvantage any record company who elected to not use all available channels of distribution – their mantra is “ubiquitous distribution” – use all channels available, because no consumer looks for a song by record label.

(2)  MP3.com will argue that in the case of publishers (Harry Fox Agency or HFA), even where they may have the good intention of working with online companies, they simply are underpowered or unmotivated to develop the technology to process the volumes of licensing requests the online companies need to have processed in a short period of time in order to get service online to the consumer.  Therefore, they want a compulsory license for publishing.  

The Harry Fox Agency counters that the problems are practical ones, not a question of compulsory v. negotiated.  HFA complains that because MP3.com wanted to be the first to market, they did a sloppy job, HFA is now trying to straighten it out.  One problem is database compatibility between HFA and MP3.com.  Had MP3.com come to HFA before designing their database system, they could have worked together to develop compatible systems, as it is now, MP3.com is coming to HFA saying “we’ve built our system and need you to change yours (HFA’s) to be compatible with how we process data.”  MP3.com complains that they have to provide certain information (the name of the record, the record company and the performer), which they can not, because when MP3.com copied the music from CD to MP3 file, they stripped all the identifying information.  This problem would not be addressed by a compulsory license, since MP3.com would have to provide the same information to the Copyright Office to get the compulsory rate.  Historically, HFA processed about 100,000 to 200,000 requests a year, MP3.com made 250,000 requests in a day.  HFA employs about 100 people and is in the process of developing an adequate automated system.  Finally, HFA argues that it would be no easier to develop a scheme for compulsory licenses as it is working out a uniform “negotiated” license scheme (as is used in that analog world).  You still have to figure out different fees for different deliveries (e.g., timed-out, permanent download files, streaming, etc) and HFA may be slow, but the Copyright Office, where one would go to get the benefit of a compulsory license,  is really ill-equipped to deal with volume requests.   Evidence of this is that the current compulsory “mechanical” license (managed by the Copyright Office is never used because it is easier to go to HFA and contract for the “negotiated” rate.


(3)  DiMA, MP3.com and Napster also argue that negotiated licensing is “just not practical” when companies are developing new business models, so they need compulsory licenses to simplify things.  In a discussion with me, Napster representatives pointed to the Jennifer Lopez album for which there are 35 copyright holders, all of whom would have to be negotiated with. MP3.com makes this argument in regard to licenses from the publishers.  Finally, Napster will argue that no record company other than BMG is willing to negotiate with them, therefore, they should be forced by compulsory license.  

The record industry and the publishers representative, Harry Fox Agency, counters that they are working hard and putting millions of dollars into developing digital rights management technology and building relationships with online companies.  They argue, particularly as to licenses to sound recordings (as opposed to publishing) one complication is that some recordings are worth more than others (e.g., Janet Jackson’s recording of “Runnaway” compared with that of Iain Mathews or Del Shannon).  One compulsory license does not fit all.  Developing a compulsory license scheme is no less difficult than devising a negotiated framework.  I would add that I believe this is a transition issue, compulsory licenses are hard to get rid of once they are implemented.  Further, just because it is difficult as a practical matter to get a license, Congress need not necessarily step in to make copyright holders either give away, or select a fixed rate for their goods, unless there is good evidence of exclusionary behavior.

RECOMMENDATION


This hearing is going to be a shot-gun blast at the issue.  I recommend that you focus your questioning on practical issues (not to say you shouldn’t have fun).  Hopefully this hearing will be a learning opportunity.  

A couple of specifics:  I recommend that you do not use the term “strong copyright protection” too often, if at all (it is “code” for content community “control”), “people should be paid for their hard work” is always nice.   Also do not use the term “fair use” when describing consumer access and uses.  This is for two reasons, first, the term “fair use” has a legal meaning that is much different than what you mean, and, second, the term is used by the Internet community to argue for a change in the law that would make certain copying exempt as being a “fair use.”  Rather, I suggest is that you talk specifically about the types of practices you want to see available to consumers (“consumers should be able to use the music they buy any where, on any device”).  

You once described the ability of a consumer to send a song to a friend, and then the consumer would no longer have access until the friend returned the file.  This is consistent with the notion of the “first sale doctrine” (described above).  You can talk about how technology should incorporate mechanisms to assure the first sale doctrine is respected.


I recommend that you do not suggest that you would support a change in the law. On the merits on this point, I believe that it is too soon to move toward a legislative fix because (1) the business relationships are young, (2) Copyright Office is examining several of these issues pursuant to the DMCA, (3) DMCA is only 2 years old and has not yet been fully implemented (some provisions, such as the anticircumvention provisions became effective only months ago (November 2000).  Be aware too, if you open the door to being willing to consider legislative fixes, you will be countering the current positions of Mr. Leahy, and more recently (and possibly only for a short time), Mr. Hatch.  


In general, you can focus on your support for finding solutions to facilitate rapid deployment of electronic distribution that is respectful of the rights of the creators of copyrighted works.  You may want to focus on questions of technology and the “technological solutions” to some of the problems articulated (such as databases that talk to each other (Harry Fox Agency v. MP3.com) and digital rights management systems that can be more
